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Abstract : There are obvious defects in the view that all crimes of abstract endangerment and
crimes of concrete endangerment are in a corresponding and opposite structure, and abstract
danger is the legislative presupposition (deduction or fiction), thus any judicial judgment is ex-
cluded. The appearance of act that conforms to constitutive elements of the crime of abstract en-
dangerment may not have the danger presupposed by legislation, so a rebuttal of abstract danger
should be allowed. The limited substantive interpretation of constitutive elements of the crime of
abstract endangerment is not exactly equivalent to the rebuttal of abstract danger in concrete ca-
ses. The rebuttal belongs to the judgment of the conformity of constitutive elements, not to the
judgment of the cause of preventing illegality. The judicial judgment on the conformity of consti-
tutive elements of the crime of abstract endangerment can be divided into positive judgment and
negative judgment. The positive judgment is the type judgment on the existence of the danger
presupposed by legislation. If the positive judgment is established, the general correlation be-
tween constitutive elements and the abstract danger shall be affirmed. The negative judgment is
the exceptional judgment on whether the legislative presupposition is consistent with the con-
crete case. If the negative judgment is established, the real correlation between constitutive ele-
ments and the abstract danger shall be denied. The criminal law makes legislative presupposition
to abstract danger based on judgment materials and judgment standards, and only when there
are no judgment materials regarding legislative presupposition in concrete cases, can a rebuttal
of abstract danger shall be allowed; as to the judgment standards adopted by the legislation it-
self, a rebuttal of abstract danger shall not be allowed.

Key Words: the crime of abstract endangerment. prohibition theory of a rebuttal of abstract
danger, approval theory of a rebuttal of abstract danger, legislative presupposition, judicial

judgment
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