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Abstract : The existing theory of fundamental rights conflict sets the fundamental rights con-
flict as a tripartite structure of “private subject—state—private subject”, which leads to confu-
sion between fundamental rights conflict and civil rights conflict, ambiguity between fundamen-
tal rights conflict and civil infringement, and difficulty in resolving conflicts. Based on the es-
sence of the general norm of “national protection of fundamental rights” and the specific provi-
sions of different categories of fundamental rights clauses, the conflict structure of fundamental
rights should be narrowed from the “private subject—state—private subject” structure to the
“private subject—state—private power subject” structure, and divided into two types of conflict
structures: effectiveness type and intervention type. With the limited scope of the fundamental
rights conflict structure, the theoretical basis and solutions for fundamental rights conflict also
need to be adjusted accordingly. On the theoretical basis, it is necessary to clarify the relation-
ship between the obligation to protect fundamental rights and the effectiveness of fundamental
rights between individuals, and determine the parallel relationship between the two; In terms of
conflict resolution methods, the “right hierarchy” method should be adjusted to the “power hi-
erarchy” method, and a distinction should be made between the resolution methods of the con-
flict of effectiveness type and intervention type.

Key Words: fundamental rights conflict, private power, the effectiveness of fundamental

rights between individuals, obligation to protect fundamental rights
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