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Abstract: The aggravated legal reservation and absolute exclusiveness of the restriction of
communication rights in Article 40 of the Constitution of PRC(1982) have aroused widespread
concern in academic circles. However, the existing research results can not fully and effectively
solve the constitutional argument of the restriction of communication rights in many existing
laws. From the perspective of teleology. the legal interests of freedom of communication and the
protection of communication secrets in Article 40 of the Constitution of PRC(1982) are {freedom
of expression and privacy of communication, respectively, which have the same protection in-
tensity, thus two rights restriction systems initially formed and layered. In order to cope with
the social changes, the second sentence of Article 40 of the Constitution of PRC(1982) should be
interpreted as an example to abandon the strict restrictions of absolute exclusivity. Accordingly,
the communication right can release the restricted space at the following levels: the simple legal
reservation in the first sentence and the aggravated legal reservation in the second sentence of
Article 40 of the Constitution of PRC(1982) form a different restrictive framework. If necessa-
ry. based on the second sentence of Article 40, form a hierarchical restriction sequence in and
out of the second sentence of Article 40; The second sentence of Article 40 of the Constitution of
PRC(1982), as the main clause of rights restriction, should construct a cooperative restriction
mode of “reason and subject” which is dominated by restrictive reasons.

Key Words: freedom of communication, communication secrets, basic rights restrictions,

legal reservation, constitutional review
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