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Abstract: With the refinement of legal norms and the arrival of statutory offense era, the i-
dea of “not knowing the law would not cause exempting from liability” based on the presump-
tion of knowing the law has gradually loosened, and it has become a common defense cause in
the judicial practice. Although the difficulty of proof of illegal cognition has been difficult to be-
come the theoretical basis to support “illegal cognition should not be”, different from illegal
cognition which belongs to subjective facts, the illegal cognition error has the dual characteris-
tics of subjective fact and negative fact. How to prove its existence effectively is still one of the
difficult problems puzzling judicial practice. Therefore, in the process of lawsuit proving, the
measures to prove illegal cognition by prosecution should be clearly inferred, and the application
scope of the presumption should be strictly limited. As for the illegal cognition error which be-
longs to the defense’s proof, we should distinguish the proof of conviction and the proof of sen-
tencing in three aspects: the proving method, the proving standard, the proving burden, and
then making full use of flexibility of indirect proof to certify the effectiveness of the illegal cogni-
tion error as defense argument.

Key Words: the illegal cognition, the illegal cognition error, subjective fact, deny the

truth, the proving burden
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