* W OHF ?E Studies in Law and Business
Vol. 39  No. 3(2022)

»’b 2

b BN H 3% Bk 5

i BARRAWRERAEARAFALEFEOLERR, BEFRAKTI, BEF
RABRFKHEMEBRARY AEARTERLERRTHAZN., REFSERELFLLE

—REFEZTP N ZEASERZERATAE TR AL EZLSNEE S A2 E REFT DU
HOZAEMAMAEEDERRERNE, BN AhE2 . X TP REALT OB ELZ
5% ¢ 5 AE P AR R F M T R A R K E R E S @ AR A R R R A PR LR EL LAY 2 W)
MR R BRI ER LR, RPN EFRA NI EZEEZR T ERNEREX T @ HH4F
LB EAEGEARDED A THEAREA DN PR EEELE AT EDELHRG AL A
MEER T @ FAFTRTRGEENREEELS DR EEAHEE. TAMGEETENERERAN
T F X
KR B R P 0% &3 F 4y ekak ] A A A

ALK R TR AR AT R T — B E PRk B e g . (05 A2 SR A%k
Je B REE S S5 AN [ o Il B 5 B DI 0805 3 ) 5 % 5 3 ¢ 1k I 9 R AR BRI . 2006 45 b [ 0 EL R
XU B BT AR 16 2% CA 8OHI AN 1k 8t Je: T 5 98 28 A A ORI B L B0 28 3. i A4 B RE - (1)
A B SCA B O 10 AF L 30000 ) B3R A 4 29 AT g — 5 A3 T m R 4 24 55 — O 2 Ak A R0 AR I L % AR
WA SHIE R 10 4 FFAKIEIITEE . (2) RS RAEA S5 1 K1 T AP R AR PRI 1k 2
H Al T 2547 s R B 858 A PSR A 2 k2 HOR GRS 15 4F AR 1 FO0E T A SO
5 BT LA UL B 2 ST 2 1k TR AR AUR L At BB B BT PR A k2 HR 15 AR A
AR AT AR LR FEARE T REAT SR o BRI AR R G KR TR AR 2 o E &R
R $5 T R IS0 B AT 45 8 7 A S S0 1) A2 o 5 ] A L 0 A < L A B AR B AR K. 2020 4R, 23
A IR L AR % ] 2 2 8 O T % 1 R i % TR ) U3 45 B 2 249 Y PR SL) CLAT 1 Bk R PRS00 Al

* PR R B
REE&TH . HEASB IS — B H (18BFX215)
o 492 e



] B % B¢ p i H 7% 2% KT 58

A THEZHHFRIE.Q AT 0 W, AR SO« B 9% 4307 1X — AR IE 3810 B & 1k PR $%
BEB IS FE 3 RN . (HLDAZTHE H AL L AE A R PR B U AR 2 s B b L I AR o
T LR S I LGS 4 W R AR R O RO AE IR S E R

H 75 253X O il BE DI BB 7F T 7F A 18 E AR 3 A8 1k 1 M 75 5K BB I 2% 29 SC55 RS 0T 3 1 Tt
T IE 241 T AU B PR 0 T R P R B A 4 e HE IR O A W e ], T
W, H % &3 B 1 RR B OA PR R E e S R TE Pk 2 g LB B W PR RS AR R A
g%, SR . BT [ Rk i e v L B 45 98 3 B A R PR A OS2 R A A B L a0 T TRl 2 5 i
T H &SI RE M FE o K AE - (1) H & 2300 P05 . PR B 9 BIh i 2% 1k 2% 303 7 S 1% A 8K
S FN 2R 2K 1k RN P A H P AR BT 20k B SO S AR IR RIS TR . MR 1969 AR ( 4k
RSN ) (LR FRIFRCER A ) 55 54 2 B BILAE + 46 24 05 TG 18 fa] ik #8 A A < 3 ) 4 117 1
PRI, A B i — 2R B A Sk I, (H [ PR 4% 0% B 0 e R B A AR R 2k SR AR E PR
B UM H 75 45 3000 30 2% 1R TR R AR IR S8 0k < A B IO 7 % 1 AR WIS A 3 A B A R
5 12 B 1 5 R+ 4 29 05 100G — st ) o a0k R DU v Sy ) “ FL Rl 20k 7 5 IR F H 95 4500 s s I
5y 2 s H VA SO A0 R < I R 28 0k 7 B T A ) WA AN B . AR A B B
(15 5 T AR 20 [ 5 BEAT 1 [ B A3 % 0 D300 B (M () 2% b TP 380 st 3 o oA R ) 4 %
V. IH H Y& 4K 2 TR R 215 T8 09 0] 35 A M L 4 A B BLS R SCRIEZ R . (2) H P& 45K
FR B e 5 B . 9 AR I ) W G R R RO R R — S BB S 4R AT A I A 2 0l [ B 3 R P L)
ML ST B Z M B G, . [ 20 2 A JUHEROR 4 B SEM 445 T R R 5 #
I 25 A 1 A v T B 43 % 0 AL, DA BSOUN A% 4 249 S B A 4 BR Y 1L PN B S BRI L . Oy O A 4%
B UR) 5 A< 3 T AL o B 0T 5 ) 5 2 TR A T o 43 0 B DR A LA Sy A T A R 0 it B T
IR 5 H V% 2% 30 159 45 20 07 RO P Bk 3 — 1 B 438 9 DI 180 37 i L PR G 43¢ % 3 BHLAIL A1) 1 3 5
4 29 Jy AE S ] 28 1k 2 — Q1 BrA% 9E Up S0 s 222 ) HE H 9% Sk it A7 il S BE L 40 4 e HGE A0 A) L
26 /N A BRI R 45, (2 TE S A IR TR B SR, 5 330 2% 2 R T ) o 438 % bl DU — R AE A
5= 3% 5n NS  FLIRR B = A1 25 K0 4 4 24 7 1) il ) A8 P T O s b A Pk AR R XU . (3D
H 7% 2 3 43 08 AR 2 e . 2 b T B 458 9 W A0 J il i 5 B EL I 9% 4R O 4 24 10 IR R AT R L 1%
AT R IR Z 5 i AR S B LT A 458 9% 2 TR A ORI S i Tk A [ S AT A A A i e LA
i B A 377 5 9% 5 ORI %) ) BE PR A 1) o PR A A ST 3 RO A D 22 R I A S o L b i R
255 4 2905 PLET ef R L S5 ) T REATAEAR KA ASTR] . T 45 % i o S B AR L B i A 5 ) R ) 4
S L) e At 5 0% ) A v i R BE R L O K 5 45 [ B W S 4 24 SR L ¢k SR 2 R R 2%
HE), JUHRTEW MO 2k FEPRBGEUMLH J& 555000 15 5% A 2 58 A BR ELYR L A &K 2 22 1) 1
I AR A5 A 4 i ) 3 o TR A 2R L H P AR RS AL i e A T AR 5 R S B b AR
EMEM AR Fib 25 2 A IE L BIRE B 2 B AR AR 25 A T .

BE 2020 4K S ERA K LB E PREEE ML T GL 393 .2 MI\LFEES K RANE

O E SRR ¢ H A R AU R BT A 2 AR AR S SR N SR A 4k 2 AT E AT Y
0% P AR A — BT ] A 4E R 7

@  See UNCTAD, World Investment Report 2020: International Production Beyond the Pandemic, UNCTAD,
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@  See Joachim Pohl, Temporal Validity of International Investment Agreements: A Large Sample Survey of
Treaty Provisions, OECD Working Papers on International Investment, 2013/04, 2013, p.15.

@  See Joachim Pohl, Temporal Validity of International Investment Agreements: A Large Sample Survey of
Treaty Provisions, OECD Working Papers on International Investment, 2013/04, 2013, p.15.

®  See Joachim Pohl, Temporal Validity of International Investment Agreements: A lLarge Sample Survey of

Treaty Provisions, OECD Working Papers on International Investment, 2013/04, 2013, p.15.
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@  See Slowakische Republik (Slovak Republic) v. Achmea BV, Court of Justice of the European Union, Case C
—284/16, Judgment, March 6, 2018.

@  See loan Micula, Viorel Micula and others v. Romania (1), ICSID Case No. ARB/05/20, Final Award, 11
December, 2013.

@  See Ioan Micula, Viorel Micula and others v. Romania (I), ICSID Case No. ARB/05/20, Memorandum O-
pinion and Order of US District Court for the District of Columbia, 20 November, 2020.

@  See UNCTAD, Investment Dispute Settlement Navigator, August 18, 2021, https://investmentpolicy.
unctad.org/investment— dispute — settlement/country/228/venezuela — bolivarian — republic — of /respondent, 2021 —
10—12.

®  See Fabrica de Vidrios Los Andes, C.A. and Owens— Illinois de Venezuela, C.A. v. Bolivarian Republic of
Venezuela, ICSID Case No. ARB/12/21, Award, 13 November, 2017.
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@  See Yukos Capital SARL v. The Russian Federation, PCA Case No. 2013—31, Interim Award on Jurisdic-
tion, 18 January, 2017.

@  See Andrea Gattini, Jurisdiction Ratione Temporis in International Investment Arbitration, 16 The Law &
Practice of International Courts and Tribunals, 139—158 (2017).

®  See Gavazzi and Gavazzi v. Romania, ICSID Case No. ARB/12/25, Decision on Jurisdiction, Admissibility
and Liability, 21 April, 2015.

@  See Impresa Grassetto S. p. A., in Liquidation v. Republic of Slovenia, ICSID Case No. ARB/13/10, Deci-
sion on Objections to Jurisdiction, 15 June, 2015.

®  See Eastern Sugar BV v. Czech Republic, SCC Case No. 088/2004, Partial Award and Partial Dissenting O-
pinion,27 March, 2007.

©®  See Addiko Bank AG and Addiko Bank DD v. Croatia, ICSID Case No. ARB/17/37, Decision on Croatia’s
Jurisdictional Objection Related to the Alleged Incompatibility of the BIT with the EU Acquis, 12 June, 2020.

@  See Strabag SE and Others v. Poland, ICSID Case No. ADHOC/15/1, Partial Award on Jurisdiction, 4
March, 2020.

®  See Eastern Sugar BV v. Czech Republic, SCC Case No. 088/2004, Partial Award and Partial Dissenting O-
pinion, 27 March, 2007.
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@  See Magyar Farming Company Limited and Others v. Hungary, ICSID Case No. ARB/17/27, Award, 13
November, 2019.

@  See Rumeli Telekom AS and Telsim Mobil Telekomikasyon Hizmetleri AS v. Kazakhstan, ICSID Case No.
ARB/05/16, Award, 29 July, 2008.
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Press, 2008, p.1; Tania Voon, Andrew D. Mitchell, Robert J. Munro, Parting Ways: The Impact of Mutual Termi-
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(2020).
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@  See Ping An Life Insurance Company of China, Limited and Ping An Insurance (Group) Company of China,
Limited v. Kingdom of Belgium, ICSID Case No. ARB/12/29, Award, 30 April, 2015.
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@  See Goh Chin Soon v. People’s Republic of China, ICSID Case No. ARB/20/34.

@  See August Reinisch, Christoph Schreuer, International Protection of Investments: The Substantive Stand-
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Abstract: In International Investment Agreements (IIAs), there are termination clauses re-
lated to their own termination, in which sunset clauses are embedded. Such clauses presuppose
institutional space for the protection of investors’ residual rights and host states’ reform of in-
vestment governance. Recently, when some states jointly terminated their older generation
ITIAs, they tried to manage sunset clauses of the latter to make them more in line with contrac-
ting parties’ actual needs at that time. However, the unique triangular structure of IIAs makes
the relevant management face the risk from international law. Due to different positions and per-
spectives, sunset clauses of IIAs in the vision of the investment arbitration tribunals may be ver-
y different from those of the contractiong parties. In this regard, the practice of investment arbi-
tration is limited and chaotic, and a consensus that can withstand deliberation has not been es-
tablished between the arbitration tribunals. As for sunset clauses in IIAs between China and for-
eign states, in terms of system presupposition, the contracting parties shall add sunset clauses
to ITAs under comprehensive trade agreements when necessary, and improve the expression of
sunset clauses; In terms of subsequent management, the contracting parties shall pay attention
to the connection with the sunset clauses when they do not subsequently manage them, and try
to adopt an explicitly method when subsequently managing them.

Key Words: international investment agreement, sunset clause, termination of treaties, re-

sidual rights
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