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@  See Broberg Morten, The Third Pillar of International Climate Change Law: Explaining Loss and Damage
After the Paris Agreement, 10(2) Climate Law, 211—223(2020).



= B O = 2024 FESH(RE 223 8)

TIPS © SR 223 Iy o [ R 0] AT S48 2 R 3 SO 10 3 i 52 B ) — b
TICHE SRy QM B e e B g A A T R R A E T A 45 2 R S R 1) BDIR B K S T
AE Y A JRE 37 A SO P 8 1 G L8 ) f

AR e R N R B 1 A T LA 2

SR ARA Z T A2 R — A T bR A 09 A A, 2 DY O B X NSRRI A AR B A T ORI
Wi o AT AR5 A AR A AN T T A7 S A 45 2K 03 7 [ B U AR A5 AR 2 iR E A7 e . R
TECZ DR Z B o W DR S7 19 70 8y T R R 0 42 T80 8 37— A [ B 0 e 5 4 P — 4 T B £ 5 4 1A
SR Ak 2L /N 82y 5 A J v ] 5% PR A2 1 P T L TP ) S R S 0 TR S A2 00 45 R T A )L O L ik — 48
BOF ARG [E PRt 2 B9 50 . (2 2 ) )8 5k 5K ks (5] 2 R £ D 0 5 3 G 583 2 J v o] 5
S AR AR Y XS5 ok W X SR AE AL R R R . 2007 AR CE JREAT sh iR ) 4 24 [R) R s aE B KA
ARAR AT Bl o A 358 5 I L I RN T B A BT R 0 IR, D3R R R T — A
N— RS M BAECA DS AT RSB I CFZH . 2008 4ECA L)AL B AT T — A4 5%
 ph A A A P A T e GG L R U S B I B 4 XU 1 A AL © Pl BRSO TN
Il HK S 1) 2 7 10 AL o) B S ) A S 7 X A A A 453 2k A5 3 ) ] P L R0 5 3 A L ARO Y
TR AR R R A2 RUAE HEL© 2010 AR (3K L BRSO S 20 D7 DR i ST — AN AR SRR Ab B
1% R T TR DHRAT L3R T T 58 de T A9 MOR R AE 2013 ARC A 205 19 JRAR 7 K& I
PR BT VD [ R AL 1) B A v 1 R ML TR AT 28 B 2 (LR AR AT R &™) @

Vb FBRALH A 3 RHARE AL A5 « (1) 18 7 X &b B A A2 A A 52 i (60458 52 % < 1R 52 1)
HH O B 458 AT T Y 4 T XU RS 4 B 0 vk O DR T 5 (20 s R S A 3 OG &R O Z 18] B9 X 345 | P
P GE— B E] 5 (3) s A7 3 A A AL R BTG BOR FIRE Oyl B LAAR 3RS AR AR AL A F S i
FH S A0 G R T o AR v [ B AL A PRAT 2 6 23 B0 1 BN (S0 34 401 2% R 35 I A Ak 7 Ak
] o TSRS H ) P 0 it D A5 O R S IR A BRAR AL TR SR B . R ERIT R B

@  See Patrick Toussaint, Loss and Damage and Climate Litigation: The Case for Greater Interlinkage, 30(1)
Review of European, Comparative & International Environmental Law 16 —33(2020).

@  ZUARMAE TR E W B OIT)  CBACE 2 )2022 455 3 ).

®  See Negotiation of a Framework Convention on Climate Change, Elements Related to Mechanisms, UN Doc.
A/AC.237/WG.II/CRP.8, 17 December 1991.

@  See UNFCCC, Bali Action Plan, 1/CP.13, 2007, para. 1(c) (iii).

®  See UNFCCC, Technical Paper on Mechanisms to Manage Financial Risks from Direct Impacts of Climate
Change in Developing Countries, https://unfccec.int/documents/5369, 2024—06—07.

©®  See AOSIS Proposal to the AWG— LCA, Multi— Window Mechanism to Address Loss and Damage from
Climate Change Impacts, https://unfccc.int/files/kyoto_protocol/application/pdf/aosisinsurance061208. pdf, 2024 —
06—07.

@  See UNFCCC, The Cancun Agreements: Outcome of the Work of the Ad Hoc Working Group on Long—
term Cooperative Action under the Convention, 1/CP.16, 2010, para. 26.

®  See UNFCCC, Warsaw International Mechanism for Loss and Damage Associated with Climate Change Im-

pacts, 2/CP.19, 2013, paras. 1—2.
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@  See Linda Siegele, Financing for Loss and Damage under the UNFCCC: Have We Come Full Circle? 32 Re-
view of European, Comparative &. International Environmental Law, 403—415(2023).

®  See B.A. Bastien— Olvera et al., Unequal Climate Impacts on Global Values of Natural Capital, 625 Nature,
722(2024).

@  See Lukas H. Meyer and Dominic Roster,Climate Justice and Historical Emissions, 13(1) Critical Review of
International Social and Political Philosophy, 229—253(2010).

® UNFCCC, Warsaw International Mechanism for LLoss and Damage Associated with Climate Change Impacts,
2/CP.19, 2013, preambular para.4.

©®  See Kristin Dow et al., Limits to Adaptation, 3 Nature Climate Change, 305—307(2013).
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@  See UNFCCC, Warsaw International Mechanism for Loss and Damage Associated with Climate Change Im-
pacts, 2/CP.19, 2013, para.l5.

®@  See UNFCCC, Adoption of the Paris Agreement, 1/CP.21, 2015, para. 49.

@  See Report of the Executive Committee of the Warsaw International Mechanism for Loss and Damage Asso-
ciated with Climate Change Impacts, FCCC/SB/2017/1 and Add.1, Annex 2.

@  See Report of the Executive Committee of the Warsaw International Mechanism for Loss and Damage Asso-
ciated with Climate Change Impacts, FCCC/SB/2020/3, Annex 2, Annex 3 and Annex 4.

®  Linda Siegele, Loss and Damage (Article 8), in Daniel Klein et al.(eds.) s The Paris Agreement on Climate

Change: Analysis and Commentary, Oxford University Press, 2017, p. 225.
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@  See Report of the Executive Committee of the Warsaw International Mechanism for Loss and Damage Asso-
ciated with Climate Change Impacts, FCCC/SB/2014/4, para. 5.

@  See Report of the Executive Committee of the Warsaw International Mechanism for Loss and Damage Asso-
ciated with Climate Change Impacts, FCCC/SB/2017/1, Annex 2.

®  See UNFCCC, Warsaw International Mechanism for Loss and Damage Associated with Climate Change Im-
pacts and its 2019 Review, 2/CP.25, 2019, paras.17—22.

@  UNFCCC, Elaboration of the Sources of and Modalities for Accessing Financial Support for Addressing Loss
and Damage, FCCC/TP/2019/1, para. 20.

®  Daniel Bodansky, Jutta Brunnee and LLavanya Rajamani, International Climate Change Law, Oxford Univer-
sity Press, 2017, p. 239.

®  See UNEP, Adaptation Gap Report, 2023, p. 62.

@  See UN Office for Disaster Risk Reduction, Policy Brief: Disaster Risk Reduction and Climate Change,
2021.
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@O  See UNFCCC, Warsaw International Mechanism for Loss and Damage Associated with Climate Change Im-
pacts and its 2019 Review, 2/CP.25 and 2/CMA.2, 2019, para. 43.

@  See Report of the Executive Committee of the Warsaw International Mechanism for Loss and Damage Asso-
ciated with Climate Change Impacts, FCCC/SB/2020/3, para. 34.

®  See UNFCCC, Santiago Network for Averting, Minimizing and Addressing Loss and Damage under the
Warsaw International Mechanism for Loss and Damage Associated with Climate Change Impacts, FCCC/PA/CMA/
2023/1.9 and FCCC/CP/2023/L.8.

@  See UNFCCC, Funding Arrangements for Responding to Loss and Damage Associated with the Adverse
Effects of Climate Change, including a Focus on Addressing Loss and Damage, 2/CP.27 and 2/CMA.4, para. 2 and
preambular para. 5. 5 RGN E X SULH MG SRIFIF IS SO HEEES BN ES BAL

®  Alexis Durand and Saleemul Huq, Defining Loss and Damage: Key Challenges and Considerations for Devel-

oping an Operational Definition, International Centre for Climate Change and Development, 2015.
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@O  See UNFCCC, Elaboration of the Sources of and Modalities for Accessing Financial Support for Addressing
Loss and Damage, FCCC/TP/2019/1, paras. 17—30.

@ UNEP, What You Need to Know About the COP27 Loss and Damage Fund, 29 November 2022, https://
www.unep.org/news— and — stories/story/what — you — need — know — about — cop27 — loss — and — damage — fund,
2024—06—07.

®  See UNFCCC, A Literature Review on the Topics in the Context of Thematic Area 2 of the Work Pro-
gramme on Loss and Damage: A Range of Approaches to Address Loss and Damage Associated with the Adverse
Effects of Climate Change, FCCC/SBI/2012/INF.14, para. 7.

@  See Benito Muller et al., Framing Future Commitments: A Pilot Study on the Evolution of the UNFCCC
Greenhous Gas Mitigation Regime, Oxford Institute for Energy Studies, 2003, Chapter 5.

®  See Olivia Serdeczny, Non—economic Loss and Damage and the Warsaw International Mechanism, in Rein-
hard Mechler et al. (eds.), Loss and Damage from Climate Change: Concepts, Methods and Policy Options, Spring-
er, 2019; Cymie Payne, Valuation of Climate Change Loss and Damage, in Meinhard Doelle and Sara Seck (eds.) ,
Research Handbook on Climate Change Law and Loss & Damage, Elgar, 2021.

©®  See UNFCCC, Summary Report on and Recommendation of the 2016 Forum of the Standing Committee on

Finance, FCCC/CP/2016/8, pp. 29—43.
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@©  See Emily Boyd et al., A Typology of Loss and Damage Perspectives, 7 Nature Climate Change, 723—729
(2017).

@  Louise de La Fayette, The Concept of Environmental Damage in International Liability Regimes, in Michael
Bowman and Alan Boyle (eds.), Environmental Damage in International and Comparative Law, Oxford University

Press, 2002, p. 181.
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©@ ICJ, Compensation Owed by the Republic of Nicaragua to the Republic of Costa Rica (Costa Rica vs Nicara-
gua) , Judgment of 2 February 2018, para. 52.

@ Bilhn, FE R R UR R IR b E PRI BE R AR AT 5 Tl m B E ) B S A R
e 22 ) PR SRBE R 7 al  3E R Je mB S S B4R SR 7. See 1C]. Compensation Owed by the Republic of Nicaragua
to the Republic of Costa Rica, Judgment of 2 February 2018, paras. 32, 72, 75 and 89. X {1, Bt & R 2% R &R
SR A2 URR AL X BP RL T 4= R 7 4R R R R BB (A B 1 FE . See UN Doc. S/RES/687 (1991), para. 16.

.« 61 -



= B O = 2024 FESH(RE 223 8)

=R AR R AN B AT RO £ 1R B R T 1 B

PE AR 3k v, e Je v [ 58RI & 3k ] R 4 O RN FE 0 T A B S v Y TR A AE
20 % e rp E R R AT ST MRS i & ik B R R AT S AR . R (BRI E)E 8 &
BN T A0 R Y kST M7 1T S R T ) A 2 Ty R stk E B 51 B (LA R RR A 51
BOO M FE P E S 8 AW BAT AR B AT AN HE £ 50 FEHR AR 7 PRI, FROAR K T b [ A e 4
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@  See Lisa Vanhala and Cecilie Hestbaek, Framing Climate Change Loss and Damage in UNFCCC Negotia-
tions, 16(4) Global Environmental Politics,111—129 (2016).

@  Lisa Vanhala and Cecilie Hestbaeck, Framing Climate Change Loss and Damage in UNFCCC Negotiations, 16
(4) Global Environmental Politics,111—129 (2016), p. 127.

®  See Roda Verheyen, Climate Change Damage and International LLaw: Prevention Duties and State Responsi-
bility, Martinus Nijhoff, 2005; Christina Voigt, State Responsibility for Climate Change Damages, 77 Nordic Journal
of International Law, 1 —22(2008); Christina Voigt, State Responsibility for Damages Associated with Climate
Change, in Meinhard Doelle and Sara Seck (eds.), Research Handbook on Climate Change Law and Loss & Damage
Elgar, 2021; M.]J. Mace and Roda Verheyen, Loss, Damage and Responsibility after COP21: All Options Open for
the Paris Agreement (2016), 25(2) Review of European, Comparative & International Environmental Law, 197

(2016) ; Benoit Mayer, The International Law on Climate Change, Cambridge University Press, 2018.
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@  See United Nations Environmental Programme, Global Climate Litigation Report: 2020 Status Review
(2020) : https://www.unep.org/resources/report/global — climate — litigation — report — 2020 — status — review, 2024
—06—07;]Joana Setzer and Catherine Higham, Global Trends in Climate Change Litigation: 2022 Snapshot, Policy
Report in June 2022 by the Grantham Research Institute on Climate Change and the Environment and the Centre for
Climate Change Economics and Policy, London School of Economics and Political Science: https://www.lse.ac.uk/
granthaminstitute/publication/global— trends—in— climate— change —litigation— 2022/, 2024—06—07.

@  See ICJ, Request for an Advisory Opinion of the International Court of Justice on the Obligations of States in
Respect of Climate Change, submitted by the UNGA on 12 April 2023.

®  M.]. Mace and Roda Verheyen, Loss, Damage and Responsibility After COP21. All Options Open for the

Paris Agreement, 25(2) Review of European, Comparative &. International Environmental Law, 197(2016).
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@®  See IPCC, Climate Change 2022: Impacts, Adaptation and Vulnerability, Cambridge University Press,
2023, section Bl.

@  See Klaus Hasselmann, Multi — pattern Fingerprint Method for Detection and Attribution of Climate
Change, 13 Climate Dynamics, 601—611(1997).

®  See Christian Huggel et al., Loss and Damage Attribution, 3 Nature Climate Change, 694 —696(2013).

@  See Eric Biber, Climate Change, Causation, and Delayed Harm, 37 Hofstra Law Review, 975—983(2009).

®  See Petra Minnerop and Friederike Otto, Climate Change and Causation: Joining LLaw and Climate Science on
the Basis of Formal Logic, 27(1) Buffalo Environmental Law Journal, 49—86(2020).

®  See Rupert F. Stuart — Smith et al., Filling the Evidentiary Gap in Climate Litigation, Nature Climate

Change, 651—655(2021).
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@  See Benoit Mayer, The Relevance of the No— Harm Principle to Climate Change Law and Politics, 19(1) A-
sia Pacific Journal of Environmental Law, 79—104(2016).

@  See ITLOS, Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect to Ac-
tivities in the Area (Request for Advisory Opinion Submitted to the Seabed Disputes Chamber), Advisory Opinion of

1 February 2011, para.110.
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® UNFCCC, Report of the Conference of the Parties on its Twenty— Seventh Session, 2022, FCCC/CP/2022/
10, para. 7(b); UNFCCC, Report of the Conference of the Parties Serving as the Meeting of the Parties to the Paris
Agreement on its Fourth Session, 2022, FCCC/PA/CMA/2022/10, para. 71.
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@  See Stacy—ann Robinson et al., Vulnerability— Based Allocations in Loss and Damage Finance, 13 Nature
Climate Change, 1055—1062 (2023) .

@  See UNFCCC, Operationalization of the New Funding Arrangements, including a Fund, for Responding to
Loss and Damage Referred to in Paragraphs 2—3 of Decisions 2/CP.27 and 2/CMA.4, 2024, 1/CP.28 and 5/CMA.5,
Annex I: The Governing Instrument of the Fund, paras. 12—13.
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@®  See UNEP, What You Need to Know about the COP27 Loss and Damage Fund, 29 November 2022, ht-
tps://www.unep.org/news— and — stories/story/what — you— need — know — about — cop27 — loss — and — damage —
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©@  See UNFCCC, Operationalization of the New Funding Arrangements, including a Fund, for Responding to
Loss and Damage referred to in Paragraphs 2—3 of Decisions 2/CP.27 and 2/CMA.4, 2024, 1/CP.28 and 5/CMA.5,
Annex 1. The Governing Instrument of the Fund, para. 54.
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@  See Rene Lefeber, Transboundary Environmental Interference and the Origin of State Liability, Kluwer,
1996.

®  See Elisabeth Gsottbauer et al., Broadening the Scope of Loss and Damage to Legal Liability: An Experi-
ment, 18(5) Climate Policy, 600—611 (2018) .

. 68 o



A e [ B 12 A E ST 10 408 2K TG AT A A

A8 AR A B S B B AR RN TR o PRI A0 O AT T A R 2 PR R R A X A T B 3R
BEVE TR B PRS0 F A A LR DO . BT A AR A A R B RO — A BUROR i T AR
TEHME S o 3 — R AR LR R0 5 B A A 2% 3 A L 0 A 7 A 458 % A 4 3 ) e Ak
o SUe RS [ PR Eh SC R E e $E 1T RIAR U [ PR AL T 4 i RS A H S 5 O R T T
B4 SCRFARSS G B0 ok NS A AL A R L P AR N g A ST AT NG B R B AR . X —
e P A S 5L X A% G [ B PR B 0 ) FE AR 22— IR A0 DL A2 5T SR B AU v B —— Y
TS o X P AT R £ A e L R A [ PRt 2 B BN DLVR I SRR R 1 X i
A ST 2 DL BR AT 45 14 G 1 A8 X0 6 A0 28 Al 451 2 Rt 3 o sfe it el e WL 22 o rp Ah o 3 AT T
O %ot A A A 451 2% RN T [ AL X BT AT R i A ) 9 52 55 T A [ B B R A B S A 2
Mo AR K — B PR AR S 7E R K (1 BUIA TIE T Ak 2L AR AR SCREAE AR KRR B A IO T AR S U
R4 B8 2 R0 BIVRE 75 996 12 I 55 1 50 T AU IE SCRO M (ISR o 25 2 S 02 106 2 1Y AR ml BE Dl B2 A%
IO 2 14y o] 050 803 2% AP+ TR SR UG 2 ) 8 249 T7 TR 2 Bk 19 7 s HE IR 2 AT NG £ 2L A 5 B i A~ fiE
ASLE . I, HATEBOR I AR LR PR A B AL TR AR

Abstract: [Loss and damage together with mitigation and adaptation have become the three
pillars of the international legal framework of climate change. The existing international legal
framework does not define the concept of “loss and damage”. Under the Warsaw International
Mechanism for Loss and Damage Associated with Climate Change Impacts, loss and damage is
characterized with indefinite scope and diversified types. Moreover, unlike the concept of envi-
ronmental damage under international environmental law, climate loss and damage is not con-
fined to physical harms, and it centers not on liability and compensation but on comprehensive
risk management. During the climate negotiations, developing and developed countries had con-
tested narratives over loss and damage: developing countries focused on liability and compensa-
tion, while developed countries emphasized risk and insurance. In contrast with the fact that risk
management had already been incorporated into the international legal framework, liability and
compensation remains to be accepted due to political as well as legal obstacles. Nonetheless,
whether the liability and compensation issue would be out or back eventually depends on wheth-
er the practical effects of the paths taken could satisfy the aspiration of “the developing countries
that are particularly vulnerable to the adverse effects of climate change” for climate justice.

Key Words: climate change, loss and damage, Warsaw International Mechanism, interna-

tional liability for environmental damage, Loss and Damage Fund
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