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Abstract: Special principles of attribution and constitution of liability always require specific
defenses. Liability for environmental torts is a no— fault liability, which is justified by a variety
of arguments, but dangerousness is the most important cause of attribution. The special cause of
attribution gives a unique structure to the composition of environmental tort liability: neither il-
legality nor culpability. The justification for the defense of defensive emergency avoidance is
based on obsruction of illegality of act, while the justification for the defense of offensive emer-
gency avoidance is based on different opinions such as obstruction of illegality, obstruction of
culpability, and the dichotomy theory. No matter what opinion, it can not be argued that the e-
mergency avoidance becomes the justification for a defense in environmental tort liability. The
defense of emergency avoidance is lack of defensive power in environmental tort liability. Com-
parative law observations support the above view, the Principles of European Tort Law and the
Austrian Draft Tort Liability Act also exclude the just cause of strict liability based on the dan-
ger of the defense. The issue of the scope of application of the defense of emergency avoidance is
a “big problem” involving the legislative system of the rules on defenses in the Civil Code of the
People’s Republic of China, and it needs to be taken seriously by the academic community.

Key Words: emergency avoidance, environmental tort liability, defensive effect, legislctive

system
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