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Abstract: The crime of unlawful operation of similar businesses as stipulated in Article 165
of the Criminal Law of P.R.C. can be divided into two normative types: the crime of unlawful
operation of similar businesses by “executives of state—owned companies and enterprises” and
by “executives of other companies and enterprises”. The protected legal interest of the crime of
unlawful operation of similar businesses is the fairness and competitiveness of the executive ac-
tions of companies and enterprises, as well as the property rights of the profits from competitive
business operations. The subject of the illegal act is “executives of companies and enterprises”,
which includes two normative types: “executives of state—owned companies and enterprises”,
“executives of other companies and enterprises”. The typology of the illegal act includes the be-
havioral and result elements of “executives of companies and enterprises” engaging in the unlaw-
ful operation of similar businesses, and the result elements in the typology of the illegal act for
“executives of other companies and enterprises” also include both profit and loss outcomes. When
the actions of “executives of companies and enterprises” constitute both the crime of unlawful
operation of similar businesses and the crime of bribery (or the crime of bribery by non—state
personnel) , multiple crimes should be punished according to law; when the actions of “execu-
tives of companies and enterprises” constitute both the crime of unlawful operation of similar
businesses and the crime of illegal profit— making for relatives and friends or the crime of in-
fringement of trade secrets, the principle of “punishing the most severe crime” in the imaginary
concurrence of crimes should be applied for conviction and punishment.

Key Words: crime of unlawful operation of similar businesses, referenced offense, gain re-

sult, loss result
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