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Abstract : There exists considerable controversy within academic circles regarding the under-
standing of the proviso to Article 13 of the Criminal Law of P.R.C.. This controversy arises from
the failure of some scholars to correctly recognize that the proviso is a principled provision for
excluding the criminality of acts. The proviso not only adheres to the principle of legality of
crime and punishment, but also plays a significant role in safeguarding it. Article 13 of the
Criminal Law of P.R.C. stipulates that for a crime to be established, it must not only formally
satisfy the elements of the offense, but also lack any substantive matters for excluding the crim-
inal nature of the act. The direct application of the proviso to decriminalize acts with minimal so-
cial harm does not conflict with China’s traditional theory of criminal constitution. In principle,
the proviso is applicable to all crimes stipulated in the Specific Provisions of the Criminal Law.
However, since the Specific Provisions explicitly prescribe “serious circumstances” as a condi-
tion for the establishment of a crime, there is no need to reapply the proviso. The application of
the proviso for decriminalization shall be guided by the spirit of the relevant provisions in judicial
interpretations.
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