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®  See Chen Yu, International Adjudication as International Law— Making: The Incorporation of Fair and Equi-
table Treatment Elements in Investment Treaties, 27 Journal of International Economic Law, 262(2024).
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January 2016.

®  See SolEs Badajoz GmbH v. Kingdom of Spain, ICSID Case No. ARB/15/38, Final Award, 31 July 2019.

®  See ICSID, 2024 Caseload Statistics, https://icsid. worldbank.org/news—and— events/news— releases/icsid
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@  See UNCTAD, Treaty — Based Investor — State Dispute Settlement Cases and Climate Action, 2022, ht-
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— State Dispute Settlement, 7 Transnational Environmental Law, 229 (2018).
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Abstract: Climate regulation measures adopted by countries to combat climate change may
lead foreign investors to initiate arbitration proceedings, alleging that such measures have
caused damage to their interests and thus violated the expropriation and fair and equitable treat-
ment clauses in International Investment Agreements. The vague criteria for determining indi-
rect expropriation and fair and equitable treatment, combined with inconsistent arbitral awards
and the all—or—nothing nature of compensation, has resulted in a zero—sum game between in-
vestors and host states regarding compensation for climate regulation damages. From the per-
spective of values underpinning the concept of a Community with a Shared Future for Mankind,
the antagonism between investors and host states essentially stems from the outdated nature of
existing compensation mechanisms in the context of climate governance. To alleviate the dilem-
ma of “host state liability only” or “investor liability only”, we will explore the burden of cli-
mate governance costs within the International Investment Agreements framework, grounded in
the view of interests and responsibilities embedded in the concept of a Community with a Shared
Future for Mankind. It proposes the innovative construction of a shared responsibility fund insti-
tution for climate regulation damage compensation. Furthermore, the study examines a Chinese
approach to promoting the establishment and operation of the fund from the perspective of insti-
tutional construction, coordination, and integration, promoting the transition of global climate
governance from contentious debates over responsibility allocation to governance based on
shared benefits with the help of Chinese wisdom and solutions.

Key Words: climate regulation, indirect expropriation, fair and equitable treatment, a

Community with a Shared Future for Mankind, shared responsibility
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