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Abstract : The traditional view holds that the constitutive elements and illegality of statutory
crime are subordinate to the prepositive administrative law., but in recent years, the view that
the illegality judgment of statutory crime is independent from the prepositive administrative law
is increasingly popular. The independence theory not only has many theoretical problems, but
also it is difficult to carry out in practice. The position that the judgment of the illegality of the
statutory crime subordinate to the prepositive administrative law should be adhered to, because
the illegality of the criminal law is the same as that of the administrative law, the purpose and
task of the administrative penalty of the criminal law are the same,the purpose and task of crim-
inal punishment and administrative punishment are the same, and the legal benefit of the crimi-
nal law is the same as that of the prepositive administrative law. Sticking to the “subordination
theory” of judging the illegality of statutory crime does not deny the relativity of the illegality re-
lationship between criminal law and civil law, because the illegality relationship between crimi-
nal law and administrative law is different from that between criminal law and civil law, and
they coexist in different tracks. On the basis of subordination theory, we should actively decrim-
inalize the statutory crime according to the proviso and the inevitability of the illegality.
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