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Abstract: Responding to the requirements of the rule of law and adhering to the principle of
legality of crime and punishment in dealing with specific cases is an important issue that can not
be avoided in theory and practice. In recent years, with the increase of new types of cases such as
difficult, complex cases and property infringement related to the information network, based on
the consideration of judicial functionalism, the phenomenon of “soft” and even creative interpre-
tation of criminal law continues to appear. This way of thinking, taking into account the necessi-
ty of punishment from the national perspective, there is a certain degree of rationality. Howev-
er, some interpretations belong to analogical interpretations that should be prohibited. Exces-
sively flexible or flexible interpretation may become a great obstacle to the implementation of
the principle of legality of crime and punishment. For this reason, it is necessary to restrict the
flexible interpretation of criminal law, not only from the perspective of the necessity of punish-
ment, but also to recognize the “intentional legal blank” of legislators. In order to rationalize and
control the flexible interpretation of criminal law, we must first consider the restriction of the
interpretation method of criminal law; secondly, we should consider the rationality of the “uni-
versal mainstream view” shown in the class cases, and fully reason for the change of the inter-
pretation of “class cases”; finally, the flexible interpretation of criminal law should be restricted
by the systematic doctrine of criminal law, and carefully study and judge the demonstration
model it provides. Those who are unable to find suitable “class cases”, cannot judge illegality ac-
cording to the doctrine of criminal law, and still cannot be convicted after exhaustion of all inter-
pretation methods, can not carry out analogical interpretation in the name of flexible interpreta-
tion, but can only expect legislators to add new crimes.

Key Words: principle of legality of crime and punishment, creative interpretation, analogi-

cal interpretation, intentional legal blank, functionalism of criminal law
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