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Abstract: Under the rules of the Civil Code of P.R.C., culpa in contrahendo with valid con-
tract cannot perform its core function of abolishing and changing the contract under German
law, and that may overhang the relevant rules concerning liabilities for the breach of contract,
causing chaos of the rule system. To deal with the relationship between the liability for breach of
contract and that for culpa in contrahendo, we should shift from the constitutive— element ap-
proach to the legal —effect approach, abandoning the previous idea of determining the establish-
ment of liability for breach of contract and that for culpa in contrahendo simply by whether the
violated obligation is contractual or pre—contractual. Instead, starting from the legal effect, we
should refuse to indirectly protect performance interests through liabilities for culpa in contra-
hendo. When pre— contractual negligence undermines the equivalence between performance and
counter —performance, or even leads to the parties’ fundamental unwillingness to conclude the
contract, the possibility of the parties’ remedy should be examined under the framework of the
liability for breach of contract to prevent the relevant rules of this liability from being overridden
by the liability for culpa in contrahendo. However, culpa in contrahendo with valid contract still
can apply to the following cases: where breach of contract liability is not established but the lia-
bility for culpa in contrahendo is established; negligent fraud; culpa in contrahendo by a third
party; and compensation for inherent interests.

Key Words: culpa in contrahendo with valid contract, annulment of contract, negligent

fraud, liability for breach of contract, normative concurrence
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