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Abstract : Compared to Article 36(3) of Tort Law of the P.R.C. , Article 1197 of Civil Code
of P.R.C. increases the expression of “should have known” on the basis of “knows” and imposes
the duty of care on the network service providers, which seems to make the debate from the aca-
demia on whether the search engine service providers should shoulder the duty of care draw to a
conclusion, but there are still many unsatisfactory conditions. We should establish the search
engine service providers’ specific contents of the duty of care, including the active precautionary
obligation before receiving the notification and the danger— controlled obligation after receiving
the notification. The active precautionary obligation requires the search engine service providers
undertake the filtering obligation for the keywords without web page links that are entered by
the network users, and have the obligation to list the keywords to be filtered in the user agree-
ments or the service agreements. The danger — controlled obligation requires when the search
engine service providers review “notice” from the right holders and “statement” from the net-
work users, and so on, or perform the obligations of “forward”, “inform”, “take necessary
measures in time” and “timely terminate the measures taken”, etc. the search engine service
providers should bear the duty of care to prevent the occurrence or expansion of danger so as to
strive to achieve the interest balance among the right holders, the network users and the search
engine service providers.

Key Words: the search engine service providers, duty of care, the active precautionary obli-

gation, the danger— controlled obligation
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