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Abstract: The carbon trading market achieves emission reduction goals by means of cap con-
trol and market transactions, and the carbon emission rights system has both administrative
leadership to safeguard public interests and private law autonomy through free negotiation, so
there is a dispute between “public law attributes” and “private law attributes”. Confined by the
mindset of “public— private opposition”, the existing theories do not provide an appropriate in-
terpretation path for the identification of the attributes of the carbon emission rights system.
Therefore, it is necessary to reflect on the attribute positioning of carbon emission rights. From
the perspective of “public—private collaboration”, based on the German Two—step theory, the
allowances circulation stage in the operation of carbon emission rights is established as a legal
structure with the attributes of public law at the front and private law at the back: the determi-
nation and allocation of allowances is the core content of the second stage. The first stage be-
longs to administrative processing; the second stage with quota trading as the core content is re-
garded as a civil contract, thus defining carbon emission rights as an “administrative processing
+ civil contract” model. Therefore, the improvement of the carbon emission rights system
should endow administrative agencies with necessary powers and at the same time appropriately
restrict them to achieve the best balance between empowerment and control; build a multi —
subject co— governance model and improve the external supervision and restraint mechanism;
divide according to stages and nature identification to choose the appropriate remedy.

Key Words: carbon emission rights, carbon emission allowances, carbon market, carbon

trading, two— step theory
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