* WA ?’T} Studies in Law and Business
Vol. 37 No. 2 (2020)

_.?Er

6 H

w1

5

o i =

i

) SJC
ﬂ
-
2!

UE‘?
A
s
n)“
il

=
i

EN iz

W E.AEF — B AFLAY B ERG TR e T EAHE R AR EEAN A A TR
B9 kAR R, 8 aE s E R F AP RCE )P R 9 2010 £ F) 2018 69 66 AL g A AP R Bk HATR
i%uﬁff%)é%;%éllfmﬁﬁ%ﬁﬁ* L FANTEBZOHLEEFLSTEFRH FIRAX LA
HEALN G AT AL R E R B RE FRA T RAERKREE LT AL RN F G A hRE
BB RMEAIEAEGERFERANGE, RBEFPRT AP NS FARZAGE L, KA ZHEN
AREMFERREMBE S FEAGH AT FERG FAH B EZIA, lﬂﬁb,x;f‘";fiimlﬁﬁ?;'ﬁ%éﬁi\_
F AL T RE R A T AP RESBATAP HRAR, R B BRAMGBFEG 0 A RE R —
— BB RO FEN BRSPS, LA R AR R B R F R 6 A A A gk

KR B R B F AR B FR B F R Wik R YRk A DNE: B fr 3% A &

2018 4F 6 H L rf eI T T 55 BE I 8 JT B e O T S — il — %7 [ Bk o < A i ik R AL o
AL A 2 L) CLLTR i FRCRE L)) o 399 B ek 38 el A S I L 4 RE 1 sl s i o 7. 3 e 7 —
St S A A v i e RO L o HG R R R D e Dy B S i DR 7 SN — WS T R Y
LS TR o R DL ) BT B 1 SRR B AR 0 TR PR A R R R 0 (R N AR ALAR T R — i —
e E PR S o, SR E N AL S — B S S [ A RS S 1 S B L
W51 2 g N AME TS MR B O il — R IS S [ 2 g RS TR G IR A5 T LR
SR A Al — % R PRI 55 0 B AR TR R IE IR 55 AR A RO AT 5 bR L IR AR KR
JEE A B 3 T A o O 1) B 2D e A R X R e [ B vk A B R A D (B[R]
FRATL R Z Ve T IR E 0 B M AN R F BT TR AR PR AR XU TS E R RS S &
AR 3 I 42 A f v A A 55 (DA T R S e R O T TR R R S R RS A ) A SR

* AR Ak A B 5T 5
B H MR 2RE RS H (16BFX195)
O ZWBPSF e A 2 i L 7] 1A B0 il B AL AR ) . (IR 32019 4R 45 2 1.
© S RAYHCT (i — B Z 0P i e O M Y T S Ak ) (P AR ) 2017 £E5 6
+ 183 -



* B O = 2020 FEE 2 HI(AEE 196 HA)

KB RABRM D MNIEAE MR B B TR Ll b o B RS o 40 12 AT A T R
FM R ZEANBUN AR R AR E b AR 254 ] A AT ML 58 A K I AR AR iR RGE S )
F8 e AR i R 55 B 22 007 T DR 9 68 T SIS G B 5 RLIE T A BE D KR LR R Z R R
B —AT7 T . BN AT A B S o A AL T 5 e O 3 A T I 1 O RE S VE B M LUGE T AR R AR B B
AE % 2 e oA~ ] 5 5l XY “ i BE 3240 7

TR e 1) g RS (7R T LA P A0 R TG e o 3 T SO R D3 A B e I S A R A T A A A1 ok W
34 2 SR T I el 5 o s Y e A R R @ 2 7R AR KRR B L BRI R R T 1 £ R R
T % o DA D I o SR R G DL I O 2 7 S Ak 114 30 S L AR ) R R . B R
T A S A i T R RN A B 3 SR B R AR R RO L R T AR AR IR A
— b RN B E B R O R E B AR AR AR R R B L R AR Y N1 A ORI AR R
S ATEEPNOEUE S SR =y i NI N RS S PO E Sy g RN 2k A i DN DTS
Toft 670 THT A 5 A% 47 1) 3 B2 2 Al i PR T ELAR AT BE A — 20 MO 3R e X i ERHL A B9 5 4 g 7 A A

SO . 5 ] S e R P B S A DR A T L o DAy 7 o 26 TR, — 26 5 9% B T 3 R A9 AR [ BRI [ ¢

SE 5+ 73 A —JEMBRR S ] B g 2050401 o~ B Xk T ) o <463 491 A0 9 L 5 8 A A 2 00 AR L AT BT A
[G] A 25 B 22 R I B 57 5 T W A 2 A AR 2 R TR O T R R S M) B R AR T R R
R RIS R M HEZ IS B 1 2 S S A 32 < R AL O [ BR R SR A 20 14D 60
SEAR TR TE B A5 1 2 T e 0 i TR © 3 522 i) 381 5% 4 [ 5% 110 b e v AR A R U o S Sl I o
T U 60 2 38O Dy R ol TR o R A ik o i e 2 24 14 D7 VR R ik phe A s 1) e S0 TR D5 X, RN T
UG #8061 2% AL vk 2 SR Al ] LA 7532 i) 7 3 e w5 32 9 0 3- 4 0 9 Sk 9 A5 G e A2 . -4
B — b I IE [ P Al Y 9 (A58 — A AL U 3 sk Aol R D) i ke JE — Ry 58 5 s A o 1 RS Tl T 522
FANZ I Gy il D

A UL ] B s B 48] ) FH LA A 2 Y S0 T AR A SR R R . PR E RS —
— I S A AR DR 0 R R e M T P ] o A G5 R U 7 K g R ] e A o B v e O
EEIUEZ N

— BEREAEMEZERBFRGAEANERD S
TEWG ™ — B 05 20 43 0 D 1 92 B R o+ o U TR 0 OO L DA SO B 0 S

@©  See LCIA, 2018 Annual Casework Report, https://www.lcia.org/News/2018 —annual— casework—report.aspx ,
2019—04—02.

@  See Emmanuel Gaillard, the Legal Theory of International Arbitration, Martinus Nijhoff Publishers, 2010, pp.110
—112.

@  See Emmanuel Gaillard, General Principles of Law in International Commercial Arbitration — Challenging the
Myths, 5World Arbitration&. Mediation Review,167 (2011).

@  See Roy Goode, Usage and Its Reception in Transnational Commercial Law, 46 International Law and Compara-
tive law Journal,1 (1997).
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®  See David J. Bederrman, Custom as a Source of Law, Cambridge University Press, 2010, pp.118—120.

@  See Ross Cranston, Theorizing Transnational Commercial Law, 42 Texas International Law Journal . 610 (2007).
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@  See Filip De Ly, Conflicts of Law in International Arbitration An Overview, in Franco Ferrari & Stefan Kroll

ed., Conflict of Laws in International Arbitration, Sellier Publishing, 2011,pp.3—12.

@  See Joseph Lee, Court— Subsidiarity and Interim Measures in Commercial Arbitration: A Comparative Study of
UK, Singapore and India, 6 Contemporary Asian Arbitration Journal,231(2013).

®  See Alex Mill, Party Autonomy in International Private Law, Cambridge University Press, 2018, pp.271—273.
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@  See Distributor Z (US) v. Company A (Mexico), Subsidiary B (US), Final Award, ICC Case No.13184, in Al-
bert Jan van den Berg ed., Yearbook Commercial Arbitration 2011,Kluwer Law International,2011,pp. 96 —118. Seller (It-
aly) v. Buyer (US) &. Consignee and Guarantor (Ukraine), Final Award, ICC Case No. 14792, in Albert Jan van den Berg
ed., Yearbook Commercial Arbitration 2012 , Kluwer Law International ,2012, pp. 110 —125. Buyer (Germany), Seller
(Denmark) , Final Award, ICC Case No. 16561, 2010, in Albert Jan van den Berg ed., Yearbook Commercial Arbitration
2015, Kluwer Law International ,2015, pp. 206—235. Buyer (Taiwan) v. Seller (Germany), Final Award, ICC Case No.
18671, in Albert Jan van den Berg ed., Yearbook Commercial Arbitration 2017, Kluwer Law International ,2017, pp. 204
—250.

@  See Agent (US) v. Principal (Russian Federation), Final Award, ICC Case No. 13756, 2008, in Albert Jan van
den Berg ed.., Yearbook Commercial Arbitration 2014 , Kluwer Law International,2014, pp. 126 —128

@  See Joint Venture (US) v. State W, Final Award, ICC Case No. 14108, in Albert Jan van den Berg ed., Yearbook
Commercial Arbitration 2011, pp. 135 —201; Seller (Liechtenstein) v. First Buyer (Spain), Final Award, ICC Case No.
13009, in Albert Jan van den Berg ed., Yearbook Commercial Arbitration 2011, Kluwer Law International ,2011, pp. 70 —
95 L, “ B 37 S0 B Y B R U P PR RS A — I SE R Rk % [ Seller (LiechtenStein) v. First Buyer (Spain) JH 2455 A B
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@  See Larry E. Ribstein, Choosing Law by Contract, 18 Journal of Corporate Law, 248—253 (1993).
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@  See Joint Venture (US) v. State W, Final Award, ICC Case No0.14108, in Albert Jan van den Berg ed., Yearbook
Commercial Arbitration 2011, Kluwer Law International, 2011 pp. 135 —201.

@  See Michael Pryles, Application of the LLex Mercatoria in International Commercial Arbitration, 31 U.N.S.W.Law
Journal, 323 (2008).

@  See Celia Wasserstein Fassberg, Lex Mercatoria— Hoist with Its Own Petard?, 5 Chicago Journal of International
Law,79 (2004).

®  See Distributor Z (US) v. Company A (Mexico), Subsidiary B (US), Final Award, ICC Case No.13184, in Al-
bert Jan van den Berg ed.. Yearbook Commercial Arbitration 2011, Kluwer Law International ,2011, pp. 96 —118.

®  See Buyer (Greece) v. Seller (France). Final Award, CAP Award No. 3174, in Albert Jan van den Berg ed..

Yearbook Commercial Arbitration 2013, Kluwer Law International, 2013,p.53.
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@  See Seller (Switzerland) v. Buyer (Cape Verde), Final Award, CAP Case No. 3203, in Albert Jan van den Berg
ed., Yearbook Commercial Arbitration 2015 , Kluwer Law International ,2015,p.39.

@  See Project Manager (US) v. Project Client (PR China) , Final Award, ICC Case No.16816, 2011, in Albert Jan
van den Berg ed., Yearbook Commercial Arbitration 2015 . Kluwer Law International, 2015, p.240.

@  See Principal (UAE) v. Distributor (UAE), Final Award, ICC Case No. 18203, 2013, in Albert Jan van den Berg
ed., Yearbook Commercial Arbitration. Kluwer LLaw International, 2016, pp.279—280.

@  See Final Annulment Arbitration Decision of UAE High Court No.142, 2018.
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@  See Gunther Teubner, Breaking Frames Economic Globalization and the Emergence of Lex Mercatoria, 5 European
Journal of Social Theory, 210 (2002).

@  See Adaora Okwor, Lex Mercatoria as Transnational Commercial Law: Is the Lex Mercatoria Preferentially for
the “Mercatocracy”, in Mads Andenas and Camilla Baasch Andersen ed., Theory and Practice of Harmonisation, Edward
Elgar Publishing, 2011, pp.394—397.

@  See Nikitas E. Hatzimihail, The Many Lives—and Faces—of Lex Mercatoria: History as Genealogy in Interna-
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