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Abstract: In addition to provide intermediation services, e—commerce platform operators u-
sually carry out two types of non—intermediation businesses: in the first type of business they
compete with merchants on the platform, while in the second type they assist the contracting
parties on the platform to fully perform their contracts. Article 38 (1) of the Electronic Com-
merce LLaw, as well as the duty to review qualifications of merchants on the platform stipulated
in Article 38(2), shall apply mainly to occasions when platform operators provide intermedia-
tion services. The duty to review qualifications reflects the specific requirements of the duty of
care, and when failing to perform that duty, platform operators may be liable jointly and sever-
ally for assisting with infringement according to Article 38(1). As for interpreting the platform
operator’s duty to maintain safety expressly stipulated in Article 38(2), there are shortcomings
in inclusive liability theory and in corresponding supplementary liability theory. In light of the
legislative purpose and for the sake of coordination of liability system, the application of the du-
ty to maintain safety should be limited to occasions when platform operators assist in the per-
formance of contracts concluding by parties on the platform. Merchants on the platform lack the
freedom to select and appoint the assistant, and cannot direct and supervise it as well, so the
platform operator should be liable for its own fault. Given the platform operator actively partici-
pates in and supervises the performance of contract, consumers always have a high degree of re-
liance upon it, which is the basis for arising of the platform operator’s duty to maintain safety.

Key Words: electronic commerce law, platform operators, duty to maintain safety, con-

tributory infringement., independent assistant
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