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Abstract: The option to the executory contract has specific functions and purposes, and the
exercise of such power should be subject to restrictions and supervision. Due process and judicial
review are effective ways. However, the current legislation still has major deficiencies in these
two aspects, which have caused considerable obstacles in judicial practice and caused damages to
the interested parties. In view of the possible significant impact of the executory contract on the
estates and the interests of the counterparty, the court’s substantive review is still necessary.
The review standard for the option of the executory contract is essentially internalized in the log-
ic and function of the system itself, and the key lies in the value of the executory contract to the
estates and the debtor’s reorganization. The interests of the counterparty have no legitimate ba-
sis for special protection at this stage. The function of the business judgment standard is incon-
sistent with the purpose of judicial review of executory contracts. As a result, the business judg-
ment standard should not be introduced into such review. There should be different time limits
for options in the liquidation and the reorganization and allow this time limit to be extended un-
der certain circumstances. At the same time, it should be considered to cancel the default legal
consequences of not exercising rights within the statutory time limit and restricting counterpar-
ties” right of interpellation. Finally, it is necessary to break through the rules of unstable count-
er—argument right and allow the trustee to require the counterparty to continue to perform dur-
ing the interval in certain circumstances.
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