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Abstract: Directors’ liability to third party is a special kind of tort liability. The theory of
tort liability is in line with the principle of tort law as well as the trial practice in China. The le-
gal entity theory and the legal entity organ theory do not address, much less resolve, the ques-
tion of whether members of the organ should be held personally liable to the outside world.
From the principle of tort law of the general duty of security of association, directors should not
have the privilege of absolutely avoiding personal external liability. The special nature of the di-
rector’s liability to third parties as a special tort liability is mainly reflected in the fault and dam-
age elements. The fault elements in the director’s liability to third party points to the director’
s (external) fault to the third party, rather than the director’s (internal) fault to the company,
but his internal fault can be used as the external fault of the witness evidence. Directors’ internal
faults (decision— making faults and supervisory faults) can be determined by drawing on the
business judgment rules, the mission—critical risk theory and the organizational defect theory.
Consequential damages to the company’s creditors are in principle not claimable, as this under-
mines the principle of equality of payment of insolvency claims. Depending on the particular
form of infringement, the directors and the company may be jointly and severally liable, propor-
tionately liable or supplementally liable. The scope of liability of plural directors may vary de-
pending on their respective faults and the extent of their causative power.

Key Words: director, third party,liability, tort, joint and several liability, supplementary
liability
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