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Abstract: In response to the legal application challenges posed by multi— tiered and stratified
transactions, courts have increasingly subsumed all “nominal — versus— substantive” contracts
under the rule of collusive simulation, which results in excessive expansion of the rule of collu-
sive simulation. This expansion stems from a misinterpretation and distortion of the legal —
effect will (Geschaftswille) by courts. Surface transactions may yield not only legal effects but
also economic, social, and other factual outcomes. Where parties genuinely intend to bring a-
bout the legal effects associated with the “nominal”, the additional pursuit of factual outcomes
unrelated to legal effects should not negate the existence of such intention. Courts shall respect
parties’ autonomy in choosing the legal form of transactions. The “nominal — versus— substan-
tive” is merely a factual indicator of collusive simulation and does not necessarily constitute col-
lusive agreement. To determine the real legal —effect will, courts shall further scrutinize the
conversion from the “nominal” to the “substantive”. “Nominal — versus— substantive” contracts
encompass two types: (1) nominal transactions without any substance that constitute collusive
simulation; (2) nominal transactions, the legal form of which diverges from their substance,
such as fiduciary transactions, circumventive transactions, and nominee transactions. The sec-
ond type is a multi—tiered and stratified transaction but does not constitute a collusive simula-
tion,

Key Words: collusive simulation, legal — effect will, atypical security, nominee transac-

tions, thinking of penetrative trial
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