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Abstract: With the establishment and implementation of the system of leniency for pleading
guilty and accepting punishments, a procedural mechanism of negotiation between the prosecu-
tion and defense on sentencing issues has emerged in China’s judicial practice. However, the
system of leniency for pleading guilty and accepting punishments has a strong form of “power
forgiveness”, and defendants lack the basic ability to participate in the sentencing negotiation. In
many cases, they can only passively choose whether to accept the sentencing proposal unilateral-
ly proposed by the prosecution. This results in the inability to fully guarantee the equality, ade-
quacy, and effectiveness of the sentencing negotiation, leading to a pattern of “only agreement,
no negotiation” in many cases of confession and acceptance of punishment. In order to fully acti-
vate the sentencing negotiation mechanism and achieve substantive sentencing negotiation, it is
necessary to establish two legislative ideas: “de empowerment of the process of confession and
acceptance of punishment” and “improvement of the defendants” ability to participate in negotia-
tion”, so as to eliminate institutional barriers and create more feasible conditions for the imple-
mentation of the sentencing negotiation mechanism. On this basis, substantive reforms can be
considered to the leniency system for confession and acceptance of punishment, achieving a tran-
sition from “consensual justice” to “negotiated justice”.

Key Words: sentencing negotiation, power forgiveness, consensual justice, negotiated jus-

tice
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