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Abstract:In a sale contract dispute, it is a critical time point to determine the burden of
proof on the defect of the subject matter, when the buyer accepts the subject matter with the in-
tention of accepting the performance. Before that, the seller proves that the subject matter is
flawless; after that, the buyer proves that the subject matter is defective. The time of the tradi-
tio of the subject matter does not necessarily coincide with the buyer’s acceptance of the per-
formance. When the subject matter needs to be inspected, the acceptance in law occurs only af-
ter the expiration of the inspection— notification period. According to the Civil Code of China,
both civil sales and commercial sales indistinguishably apply the same inspection — notification
provisions. In this context, it is too harsh for the buyer to understand the legal effect of indolent
in making a notice with the theory of defense; by sorting out the judgement documents, it is al-
so found that the court does not apply the theory most of the time. A more appropriate interpre-
tation is to regard the second sentence of Article 621(1) of the Civil Code of China as an explicit
expression of the burden of proof. That is to say, once the buyer fails to claim the defect of the
subject matter within the inspection— notification period. the burden of proof of the defect shall
be borne by the buyer. In addition, according to norm theory, the proof of indolent in making a
notice should be divided into the proof of notification period and the proof of notification behav-
ior. The seller shall bear the burden of proof for the former, and the buyer shall bear the burden
of proof for the latter.

Key Words: defect, burden of proof, notification obligation, defense, presumption
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