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@®  See Samuel D. Warren and Louis D. Brandeis, The Right to Privacy, 4 Harvard Law Review 197 — 200
(1890).

@  See Restatement (Second) of Torts § 652A (Am. Law Inst. 2018).

®  See William L. Prosser, Privacy, 48 California Law Review, 389 (1960).

@  See Olmstead v. United States, 277 U.S. 438, 478—79 (1928) (Brandeis, J., dissenting) ; Katz v. United,
389 U.S. 347 (1967).

®  See Breard v. City of Alexandria, 341 U.S. 622 (1951); Rowan v. United States Post Office, 397 U.S. 728
(1970).

®  See Curtiss Publishing Co. v. Butts, 388 U.S. 130 (1967); Gertz v. Robert Welch, Inc., 418 U.S. 323
(1974) ; McNamara v. Freedom Newspapers, Inc., 802 S.W.2d 901 (Tex. Ct. App. 1991).

@  See Griswold v. Connecticut 381 U.S. 479, 485—86 (1965); Roe v. Wade 410 U.S. 113, 153 (1973).

®  See Whalen v. Roe, 429 U.S. 589, 599—600, 605—606 (1977).
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@®  See NASA v. Nelson, 562 U.S. 134 (2011).

@  See Ken Gormley, One Hundred Years of Privacy, 1992 Wisconsin Law Review, 1435 (1992).

®  See Ignacio N. Cofone &. Adriana Z. Robertson, Privacy Harms, 69 Hastings Law Jounal 1044 (2018); Jer-
ry Kang, Information Privacy in Cyberspace Transactions, 50 Stanford Law Review 1193, 1202—603 (1998) ; Daniel
J. Solove, Conceptualizing Privacy, 90 California Law Review 1128 (2002).

@  See Daniel J. Solove, A Taxonomy of Privacy, 154 University of Pennsylvania Law Review 477, 489 —491
(2006).

®  See Jeffrey Bellin, Pure Privacy, 116 Northwest University Law Review 505 (2021).
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@®  Testimony of Mr. Erich Anderson, Deputy General Counsel of Microsoft Corporation, The State of Online
Consumer Privacy, Hearing Before S. Comm. on Commerce, Science, and Transportation, 112 th Cong., 2011, ht-
tp://commerce.senate.gov/public/? a=TFiles.Serve&.File_id= [8eb430d — c017 —4cal —b7e7 — c2[7e¢c240c67,2022 —
07—06.

@  See Stephen P. Mulligan &. Chris D. Linebaugh, Data Protection and Privacy Law: An Introduction, Con-
gressional Research Service, IF11207, May 9, 2019, https://crsreports.congress.gov/product/pdf/IF/TF11207, 2022
—07—06.

®  See Daniel J. Solove & Woodrow Hartzog, The FTC and the New Common Law of Privacy, 114 Columbia
Law Review, 611—17 (2014).

@  See Anupam Chander, Margot E. Kaminski & William McGeveran, Catalyzing Privacy Law, 105 Minnesota
Law Review, 1737 (2021).
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@  See Siona Listokin, Does Industry Self—regulation of Consumer Data Privacy Work?, 15 IEEE Security. &-
Privacy, 94 (2017).

@  See Z v. Finland, GC, 1997, § 95; Satakunnan Markkinapérssi Oy and Satamedia Oy v. Finland, GC,
2017, § § 133—134, 137.
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@®  See Joined Cases C—465/00, C—138/01 and C—139/01, Osterreichischer Rundfunk, [20037] ECR I—
04989.

@  See Case C—274/99 P Connolly v. Commission [ 2001 JECR I—1611.

@  See Explanations Relating to the Charter of Fundamental Rights of the European Union, Document CON-

VENT 49 of 11.10.2000, Explanation on Article 8.
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@  See H. Kranenborg, Commentary on Article 8, in S. Peers et al. (ed.), The EU Charter of Fundamental
Rights: A Commentary, Hart Publishing, 2014, pp.229—262.
@  See Case C—291/12, Michael Schwarz v. Stadt Bochum, [2013].
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Abstract:In the era of digital economy, digital trade increasingly relies on cross — border
free flow of data. At the same time, in order to protect personal information, countries take
measures to regulate the behavior of personal data processing. Based on different privacy con-
cepts, legislative policies and judicial practices, the United States, the European Union and Chi-
na have formed three types of data privacy regulation: unitary regulation, dual regulation and
separation regulation respectively. In order to ease the conflicts between different data privacy
regulation modes and facilitate the free flow of data across borders, international trade agree-
ments mainly include data privacy regulation issues through trade exceptions mechanism and
trade matters mechanism. Different data privacy regulation modes tend to support different in-
clusion modes, and different inclusion modes will also affect the space for independent develop-
ment of different data privacy regulation modes. The Chinese government should take an active
part in the negotiations on digital trade rules based on domestic laws and regulations, refine Chi-
na’s proposals on the existing basis and contribute Chinese wisdom through the positive interac-
tion between domestic and international laws.

Key Words: data privacy, regulation mode, data flow, trade exceptions, trade matters
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