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Abstract : Following article 185 of the Property LLaw of PRC, article 400 of the Civil Code of
PRC changes the effective mode of mortgage contract in article 41 of the Guaranty Law of PRC,
At the same time, it does not have clear written statement on the effect of mortgage contract,
which constitutes a legal loophole. Before the promulgation of the civil code, the application of
article 107 of the Contract Law of PRC is taken as a matter of course and should be reconsidered
in both theory and judicial practice in respect of the responsibility of the mortgagor in case of un-
registered mortgage under the doctrine of registration effectiveness. Mortgage contract and
mortgage registration obligations, other than “suretyship contract explanation path” and “busi-
ness contract explanation path”, there is a third explanation path “donative contract explanation
path”, namely: because of the non - payability of causal action, mortgage contract (the untypi-
cal part of obligational action) should apply donative contract rules of the 11th chapter of the
Civil Code of PRC by analogy. Furthermore, the mortgage registration obligation should be sof-
tened due to the arbitrary revocation right of article 658 (1) of the Civil Code of PRC, which
makes the general application of article 577 of the Civil Code of PRC void. Meanwhile, the flexi-
ble mortgage registration obligation can be further strengthened according to article 658 (2) of
the Civil Code of PRC. The softening of mortgage registration obligation almost uniformly ex-
cludes the evidence of the mortgage holder’s liability for breach of contract, but the protection
of the creditor’s interests still could be gradually consolidated in the “three — level guarantee
structure”.

Key Words: civil code, mortgage contract, gift contract, voluntary behavior, effect of obli-

gation
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